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Example capability procedure
The purpose of this procedure is to set out the standards of performance expected of our employees and to encourage improvement where necessary. This procedure does not deal with conduct or sickness absence issues. These are dealt with in our disciplinary and attendance management procedures respectively.

The procedure will apply to all employees. The procedure does not form part of the contract of employment and can be varied from time to time. 

General principles

As the aim of the procedure is to improve standards of performance which fall below expectations, initially any performance issues should be dealt with informally by way of discussion with your line manager; this may assist to clarify the standards expected and help us to understand if there are any underlying issues or training needs. A note of the informal discussion may be made on your personnel file, but will not form part of the formal capability process.
In the event that the matter cannot be resolved informally, or the matter is too serious for the informal approach to be applied, then the formal capability process will follow.

Formal capability process 

Prior to any formal action being taken in relation to poor performance, the following steps will be taken:

· An investigation will be carried out. This might include a review of your personnel file, monitoring your work and investigation meetings. 
· If, following investigation, it is believed that there are grounds for taking formal action, you will be required to attend a capability review hearing. You will be invited to the hearing in writing and will be advised of the time, date and location of the hearing. You will be provided with written details of the poor performance concerns, any evidential documentation, the reasons for those concerns and the possible outcome.
· In order to allow you sufficient time to prepare your case, you will be provided with all relevant documentation in advance of the capability review hearing. 
Right to be accompanied

You may be accompanied by a companion at any formal capability review hearing or any appeal hearing under this procedure. The companion may be a fellow worker, trade union official of your choice or, if you are under the age of 18, a parent or guardian. 
The companion may put forward and sum up your case at the hearing. The companion may confer with you at the hearing but may not answer questions on your behalf. 

If your companion is unavailable at the time a hearing is scheduled and will not be available for more than [five] working days, we may require you to choose someone else. 

We may, at our discretion, allow you to bring a companion who is someone other than a colleague or union representative if this will assist you in overcoming a particular difficulty, for example relating to a disability or language barrier. 

Disabilities 
Consideration will be given to whether poor performance may be related to a disability and, if so, whether there are any reasonable adjustments that might be made to your working arrangements, including changing your duties, or providing additional equipment or training. We may also consider making adjustments to this procedure in appropriate cases. 
Capability review hearings
You must make all reasonable efforts to attend a capability review hearing. If you or your companion are unable to attend a hearing, you must advise [NAME] immediately. In the event that you fail to attend a capability review hearing without good reason this may be treated as misconduct and dealt with under the disciplinary procedure. If you are persistently unable to attend, a decision may be made in your absence on the basis of the information available to the officer conducting the capability review hearing.
The hearing will be conducted by an appropriate level of management. A representative from HR may also be present. You may make requests for witnesses to appear at the hearing, provided that you give us sufficient notice to arrange their attendance. You will be given the opportunity to respond to any witness evidence. 
At the hearing the poor performance issues identified will be explained and you will have the opportunity to put your explanation forward. Consideration will be given to the reasons for the poor performance and whether it is appropriate to provide any measures by way of support, e.g. further training. The hearing may also discuss steps and timescales for improvement of performance, and you may be given a formal action plan for monitoring purposes.
The capability review hearing may be adjourned if it becomes necessary to investigate any matters further. If any further evidence is obtained as a result of such investigation, you will be given this evidence ahead of the reconvened hearing and given the opportunity to respond to it. 

We will inform you in writing of our decision and reasons for it within [seven] days of the hearing. 

Capability improvement notices*

Stage 1 – First improvement notice
A first improvement notice may be issued after a first capability review hearing by [STATE APPROPRIATE LEVEL OF MANAGEMENT]; this will usually remain active for [six months]. 
Your performance will be reviewed throughout the period of the notice. At the end of this period, if [your manager] feels that there had been sufficient improvement in your performance, no further action will be taken. However, if [your manager] is not satisfied that there has been sufficient improvement in your performance, the matter may be progressed to a Stage 2 capability hearing. 
Stage 2 – Final improvement notice
A final improvement notice may be issued after a Stage 2 capability review hearing by [STATE APPROPRIATE LEVEL OF MANAGEMENT] in the following circumstances:

· where, within the review period of the first improvement notice, the necessary improvement has not been achieved

· where there has been further evidence of poor performance whilst the first improvement notice is in effect, whether or not the poor performance is of a similar nature to that which was the subject of the existing notice.
This will usually remain active for [6 months]. Your performance will be reviewed throughout the period of the notice. 
At the end of this period, if [your manager] feels that there has been sufficient improvement in your performance, no further action will be taken. However, if [your manager] is not satisfied that there has been sufficient improvement in your performance, the matter may be progressed to Stage 3 of this process. 
Stage 3 – Dismissal
Dismissal may be authorised by [INSERT APPROPRIATE LEVEL OF MANAGEMENT]. You may be dismissed, after a Stage 3 capability hearing, in the following circumstances:

· any poor performance during your probationary period

· where, within the duration of the final improvement notice, the necessary improvement has not been achieved

· where there has been a further incidence of poor performance while a final improvement notice is in effect, whether or not the incidence of poor performance is of a similar nature to that which was the subject of the final improvement notice
· where it is reasonably believed that you have committed an act of gross negligence: gross negligence will usually result in immediate dismissal without notice and without pay in lieu of notice. 
We may at our discretion consider alternatives to dismissal. 
If we consider that you should be given further opportunity to improve your performance, we may at our discretion issue another Final Improvement Notice and set a further period of review. This will only be done in exceptional circumstances where a substantial improvement appears likely. 
Other options which may be considered include; redeployment to another suitable job, or [(if your contract permits)] demotion to a lower grade/loss of seniority. If such an alternative is applied, it may also be accompanied by a Final Improvement Notice. 

Notices
Where a notice is issued, this will be confirmed to you in writing. The notice will state the poor performance that led to the notice, the action or improvement required by you, any measures that will be taken to support you, the duration of the notice and the likely consequences of the action or improvement not being taken and/or any further poor performance. You will also be advised of the right of appeal 

Appeals
Where capability improvement action has been taken under this procedure, if you are dissatisfied with that decision, you can appeal. Your appeal should be in writing and should set out in full the grounds of your appeal. You must deliver your appeal to [INSERT APPROPRIATE POSITION/DEPARTMENT] within [seven] days of the date you were notified of the disciplinary decision. 
You will be invited to an appeal hearing. This will normally be within [seven] days of receipt of your appeal letter. The appeal invite letter will advise you of the date, time and location of the appeal. You have the right to be accompanied at the appeal hearing.

Where possible, the appeal hearing will be conducted by a manager who has not previously been involved in the matter and who is senior to the person who took the original capability decision. 

The outcome of the appeal may be to overturn or confirm the original decision or apply a different, but not more serious, penalty. You will be advised of the appeal outcome, which will be confirmed in writing. There is no further right of appeal. 
* The ACAS Code provides that there only needs to be two formal stages when dealing with conduct and performance issues. However as the purpose of managing performance is to improve performance then you may wish to consider having a three stage process such as an initial verbal caution. The ACAS code also uses the word “warning” where we have used the word notice. This because tribunals favour a more sympathetic approach to cases where the employee is genuinely struggling but you may wish to use the word warning particularly if you believe the employee is under performing through lack of application, motivation etc.
